STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
DORI NE ALEXANDER
Petitioner,
Case No. 02-4524

VS.

BOEHM BROWN, SEACREST,
FI SCHER & LEFEVER, P. A.,

Respondent .
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RECOMVENDED ORDER

A formal hearing was conducted in this case on March 24,
2003, in Ccala, Florida, before Suzanne F. Hood, Admi nistrative
Law Judge with the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Dorine Al exander, pro se
1421 Sout hwest 27th Avenue
Apartment No. 1807
Ccal a, Florida 34474

For Respondent: Randy Fischer, Esquire
Boehm Brown, Fischer & Harwood, P. A
Post OFfice Box 4140
Ccal a, Florida 34478

STATEMENT OF THE | SSUE

The issue is whether Respondent conmtted an unl awf ul
enpl oynent practice against Petitioner based on her race in

viol ation of Section 760.10, Florida Statutes.



PRELI M NARY STATEMENT

Petitioner Dorine Al exander (Petitioner) dual-filed a
Charge of Discrimnation with the United States Equal Enpl oynent
OQpportunity Conm ssion (EEOCC) and the Florida Comm ssion on
Human Rel ations (FCHR). |t appears that Petitioner filed copies
of the charge with FCHR i n August 1999, on Septenber 20, 1999,
and on Novenber 30, 1999.

The Charge of Discrimnation alleged that Respondent Boehm
Brown, Seacrest, Fischer, & Lefever, P.A (Respondent), had
di scri m nated agai nst Petitioner based on her race.

On or about October 18, 2002, FCHR issued a Notice of
Di smissal and Right to Sue based on a determ nation by the EECC
that it was unable to conclude that the information obtained
established a violation of law. The notice gave Petitioner the
opportunity to file a Petition for Relief within 35 days.

On Novenber 15, 2002, Petitioner filed a Petition for
Relief with FCHR  The petition alleged that Respondent had
di scri m nated agai nst her based on her race. The petition
al l eged facts suggesting that Respondent had created a hostile
wor k environnent, inposed disparate discipline, and term nated
Petitioner's enploynent. FCHR referred the Petition for Relief
to the Division of Adm nistrative Hearings on Novenber 19, 2002.

The Division of Administrative Hearings issued an Initia

Order on Novenber 19, 2002. Petitioner filed a response to the



order on Novenber 25, 2002. However, an Amended Initial Order
was i ssued on Decenber 31, 2002, because the Respondent's copy
of the original order was returned to the Division of

Admi ni strative Hearings as "undeliverable.” Respondent filed a
response to the Anmended Initial Order on January 16, 2003.

Adm ni strative Law Judge Barbara Staros issued a Notice of
Hearing dated January 28, 2003. The notice schedul ed the
hearing for March 24, 2003. The Division of Adm nistrative
Heari ngs subsequently transferred the case to the undersigned.

During the hearing, Petitioner testified on her own behal f
and offered 11 exhibits, which were accepted into evidence.
Respondent presented the testinony of three w tnesses and
of fered 28 exhibits, which were accepted into evidence.

A Transcript of the hearing was filed on April 28, 2003.
Respondent tinmely filed its proposed findings of fact and
concl usions of |aw on May 6, 2003. As of the date of this
Recommended Order, Petitioner has not nade a post-hearing
submi ssi on.

FI NDI NGS OF FACT

1. Petitioner is an African-Anerican female. Respondent
initially hired Petitioner through a tenporary | abor service.
Petitioner worked for approximately 60 days as a tenporary
enpl oyee in the position of a nedical transcriptionist preparing

medi cal chronol ogi es.



2. At the end of the 60-day period, Respondent decided to
elimnate Petitioner's position. Petitioner decided to enhance
her career opportunities by applying for a position as a
par al egal wi th Respondent.

3. In aletter dated June 19, 1996, Petitioner expressed
her interest in working for Respondent as a full-tinme enpl oyee.
According to the letter, Petitioner had worked for over 20 years
as a secretary/adm nistrative assistant, including sone
experience in the areas of managenent and supervision. The
letter, together with Petitioner's resumg, indicated that she
had experience as a |l egal secretary.

4. In a letter dated August 26, 1997, Respondent offered
Petitioner a job as a paralegal. Petitioner accepted the offer.
5. Randy Fischer, Esquire, explained the duties of a
paral egal to Petitioner and gave her a copy of a paralegal's job
description. The duties included, but were not limted to, the

follow ng: (a) drafting pleadings and correspondence;

(b) drafting discovery requests; (c) organizing files and
preparing file indexes; (d) investigating cases; (e) scheduling
depositions; (f) attendi ng docunent productions, exhibit
exchanges, and pretrial conferences; and (g) assisting in |egal
research.

6. Respondent gave Petitioner an enpl oyee handbook. The

handbook i ncl uded, anong ot her things, information about



attendance, discipline, and the firms anti-discrimnation
policies and procedures. Petitioner also received a paral ega
manual and billing guidelines.

7. Respondent's anti-discrimnation policy communicated to
enpl oyees that sexual harassnent, racial discrimnation, or any
ot her type of discrimnation would not be tolerated. Respondent
had an "open door" policy by which enpl oyees could report
discrimnation to the office manager or the office-nmanagi ng
partner.

8. At all tinmes material here, M. Fischer was the
of fi ce- managi ng partner, and Janet Siefert was the office
manager. Petitioner never took advantage of the opportunity to
report any alleged racial discrimnation to anyone on
Respondent's staff.

9. Fromthe begi nning of her enploynent as a paral egal,
M. Fischer conmunicated to Petitioner that she woul d be
expected to schedule, coordinate, and cal endar activities for
attorneys. He frequently was critical of Petitioner's
performance because she failed to neet these expectations.
There is no persuasive evidence that M. Fischer's criticisns
were racially notivated.

10. Respondent regularly provided witten performnce
eval uati ons of enployees. Petitioner's first review took place

in Decenber 1997. The evaluation indicated that Petitioner's



attendance or dependability and teamwrk were "highly
acceptable.” Her performance in oral expression, witing
ability, decision-nmaking ability, work product accurateness, and
wor k product volume was "acceptable.” Petitioner "needed to
i nprove"” in the followi ng areas: (a) know ng subject nmatter;
(b) analyzing problens; (c) obtaining information; (d) neeting
deadl i nes; (e) perform ng assignnents resourcefully and
creatively; (f) recording billable tinme; (g) showing initiative;
and (h) follow ng through on assignnents. Petitioner's overal
rating on the evaluation was "acceptable."

11. During the evaluation, M. Fischer counseled
Petitioner about her job deficiencies. He particularly
di scussed Petitioner's need to follow appropriate guidelines for
billing. This was inportant because Respondent routinely had to
reduce Petitioner's excessive billing tine in sonme areas. There
is no persuasive evidence that Petitioner was singled out in
terms of having billing time entries renoved fromthe
ti mesheets.

12. In February 1998, Petitioner began having probl ens
with her attendance and | ow work productivity. A witten
di sciplinary action dated February 11, 1998, outlined the
follow ng deficiencies: (a) inattention to detail in handling
files by failing to schedule the continuation of a deposition;

(b) poor performance in handling the Angela Davis file;



(c) leaving the building during work hours without proper
aut hori zation; (d) being late for work on numerous occasions;
and (e) taking nunerous personal absences.

13. Regarding the Angela Davis file, Petitioner's failure
to follow instructions adversely affected M. Fischer's handling
of the file. WM. Fischer becane angry because it took
Petitioner two hours to drive fromCcala, Florida, to
Gainesville, Florida, with only a portion of the Angela Davis
file that he had requested. However, there is no evidence that
M. Fischer's anger was racially notivat ed.

14. Petitioner admts that she occasionally left the
bui l ding during her work breaks to go to the bank or for other
personal reasons instead of spending that tine in the enpl oyees
break room She asserts that she did not know she had to have
perm ssion to do so and that she had to sign in and out.
According to Petitioner, other enployees were allowed these
privileges without being reprimnded. Petitioner's testinony in
this regard is not credible.

15. Petitioner admtted during the hearing that her
attendance record was problematic due to personal problenms. On
at | east one occasion, M. Fischer agreed to |let Petitioner nake
up sone of the tine she had lost. There is no persuasive
evi dence that Respondent's attendance policy was applied nore

rigidly to Petitioner than to any ot her enpl oyee.



16. More inportantly, Petitioner admtted that she was not
qualified to performall of the duties of a paral egal when she
accepted the position. It is clear that she had difficulty
| earning "on-the-job."

17. On February 20, 1998, M. Fischer wote Petitioner and
anot her paral egal a note regarding the inportance of pulling a
file together and followi ng directions. M. Fischer had gone to
medi ati on without the necessary file docunents because
Petitioner and her co-worker had not followed his directions.

18. On March 12, 1998, M. Fischer rem nded Petitioner and
anot her paral egal about the inportance of providing himwth
daily tinmesheets in a tinely manner. Petitioner and her
co-worker were at |east a week behind in providing himw th
their timesheets.

19. On March 26, 1998, Petitioner used the firm s copy
machi ne and ot her supplies for personal reasons.

20. On April 8, 1998, Petitioner was late to work due to a
flat tire.

21. In May 1998, Petitioner requested a nore flexible work
schedul e so that she could attend class in Olando, Florida, one
afternoon each week. M. Fischer responded that her billing
hours were already | ow and that she was routinely late to work.
However, M. Fischer agreed to give her the tinme off for a

30-day period if she docunented her tine at the office, inproved



her productivity, and billed a m ninmum of 25 billed hours per
week.

22.  In June 1998, M. Fischer had to rem nd Petitioner
agai n about the inportance of keeping cal endars for the
attorneys. Because Petitioner failed to follow instructions, no
attorney from Respondent's office attended a scene vi ew ng.

23. In July 1998, M. F scher sent Petitioner an e-mai
nmessage criticizing her for not properly issuing a subpoena and
deposition notice. Wen he realized that Petitioner was not at
fault, he pronptly apol ogized in a subsequent nessage.

24. On August 18 and 19, 1998, Petitioner received two
personal facsimle transm ssions at the office.

25. On August 25, 1998, M. Fischer gave Petitioner a
witten disciplinary action and placed her on probationary
status. The discipline was based on the foll ow ng reasons:

(a) Petitioner had been out of the office for various personal
reasons 31 tines in the |last 90 days; (b) Petitioner had

provi ded Respondent with inaccurate or inconplete reasons for
t hose absences; (c) Petitioner's productivity was bel ow of fice
standards; (d) Petitioner had failed to properly schedul e
activities and cal endar events for an attorney; (e) Petitioner
had failed to follow repeated instructions in relation to file
handl i ng, scheduling depositions, and schedul i ng neeti ngs;

(f) Petitioner had used firmtime to receive and revi ew personal



facsimle transm ssions, to discuss personal information, and to
participate in personal tel ephone calls; and (g) Petitioner had
i nappropriately used firmresources.

26. On Septenber 16, 1998, M. Fischer gave Petitioner
another witten disciplinary action. The nenorandum outlined
continued problens with Petitioner's performance. One exanple
of Petitioner's poor performance involved her failure to
properly arrange for a deposition. Qher exanples involved
excessive billing for making sumraries of records; the |ack of
time billed for other case activities, such as setting and
notici ng depositions and hearings; failure to resolve unpaid
costs on a case; and nodification of tinmesheets after they had
been edited. The Septenber 16, 1998, disciplinary action also
revi ewed continued problens with Petitioner's attendance and
attitude.

27. Respondent's paralegals are required to bill 100-105
hours per nonth. Sone exanples of Petitioner's billing hours
are as follows: (a) March 1998, 97.3 hours; (b) April 1998,
58.9 hours; (c) May 1998, 74.3 hours; and (d) June 1998,

69. 7 hours.

28. Respondent fired Petitioner on Septenber 25, 1998.

Her term nation was based on cumnul ati ve reasons, including |ow
productivity, failure to be attentive to detail in the handling

of files, and frequent absences and tardiness.
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29. During the tine that Petitioner worked for Respondent,
M. Fischer fired Robin Carr, a white female, for simlar
reasons that Petitioner was term nated: excessive absences,

i nappropriate use of personal tinme in the office, and excessive
personal tel ephone calls. M. Fischer also fired Art Mnig, a
white male, for low work productivity. M. Carr and M. Mnig
bot h wor ked as paral egal s.

30. Petitioner testified that, on one occasion, Ms. Carr
and ot her enpl oyees were in the enpl oyees' break room di scussi ng
the turnover of staff in the office. Petitioner testified that
Ms. Carr made the statenent that Petitioner did not have to
worry about | osing her job because she was a "token.” In the
Petition for Relief, Petitioner alleges that Ms. Seifert nade
this conment.

31. Ms. Carr did not testify at the hearing but
Ms. Seifert did testify and deni es naking such a statenment or
ever hearing it made. Simlarly, Jennifer Whitehead, who was
M. Fischer's secretary from February 1997 through May 2001
testified that she never heard anyone in the office nake a
statenent that Petitioner was a "token" or a "quota."
Neverthel ess, Petitioner's testinony in this regard is
per suasi ve.

32. Petitioner admts that she never reported the

statenent allegedly made by Ms. Carr to anyone in Respondent's

11



office. She admts that M. Fischer never made i nappropriate
raci al comments in her presence. M. Fischer's dissatisfaction
wth Petitioner's performance may have caused Petitioner to be
unconfortable fromtinme to tinme, but there is no evidence that
his reactions to her poor performance were racially notivated.

CONCLUSI ONS OF LAW

33. The Division of Adm nistrative Hearings was
jurisdiction over the parties and the subject matter of this
proceedi ng. Sections 120.569, 120.57(1), and 760.11, Florida
St at ut es.

34. Section 760.10(1), Florida Statutes, states that it is
an unl awful enploynment practice for an enployer to discharge or
ot herw se discrimnate against an individual on the basis of
race.

35. The provisions of Chapter 760, Florida Statutes, are
anal ogous to those of Title VII of the Gvil Rights Act of 1964,
42 U.S.C. Sections 2000e, et seq. Cases interpreting Title VII
are therefore applicable to Chapter 760, Florida Statutes.

Brand v. Florida Power Corporation, 633 So. 2d 504, 509 (Fla.

1st DCA 1994); School Board of Leon County v. Hargis, 400 So. 2d

103 (Fla. 1st DCA 1981).

Di sparate Treatnent and Di scrimnatory Di scharge

36. In Title VII discrimnation cases involving disparate

treatnent and/or discrimnatory discharge, a conpl ai nant

12



general ly bears the burden of proof established in MDonnel

Douglas v. Green, 411 U.S. 792 (1973), and Texas Departnent of

Comunity Affairs v. Burdine, 450 U S. 248 (1981). Under this

nodel of proof, an enployee bears the initial burden of

establishing a prima facie case of discrimnation. |If the

enpl oyee establishes a prima facie case, the burden shifts to

the enployer to articulate a legitinmate, non-discrimnatory

expl anation for the enploynent action. See Departnent of

Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991).

I f the enpl oyer neets its burden of production, the enployee
must prove that the enployer's stated reason is a pretext
because it is not worthy of belief or because a discrimnatory
notive, nore likely than not, notivated the decision. Chandler,
582 So. 2d at 1186. The ultinmate burden of persuading the trier
of fact that the enployer intentionally discrimnated agai nst

the enpl oyee renains at all tinmes with the enployee. St. Mary's

Honor Center v. Hicks, 509 U S. 502 (1993).

37. To prove a case of disparate treatnment or
discrimnatory discharge in this case, Petitioner nust show the
followng: (a) she is a nenber of a protected group; (b) she is
qualified for the position; (c) she was subject to adverse
enpl oynment deci sions such as discipline for violation of office
rules and/or termnation; and (d) she was treated | ess favorably

than simlarly-situated persons outside the protected class and,

13



after she was fired, the position was filled by a person of

anot her race. See Anderson v. WBMF-4, 253 F.3d 561 (11th Gr.

2001); Crapp v. Gty of Mam Beach, 242 F.3d 1017 (11th Gr.

2001).

38. Petitioner is a nenber of a protected group. She
presented evi dence that she was disciplined for breaking office
rules and that she was di scharged. However, she has not net her
initial burden to show racial discrimnation under theories of
di sparate treatnment or discrimnatory discharge for the
foll owi ng reasons.

39. First, Petitioner failed to show that she was
gualified as a paral egal when she accepted the position in
August 1997. She never learned the skills she needed to becone
proficient in work before she was term nated in Septenber 1998.

40. Second, Petitioner failed to showthat simlarly-
situat ed persons who were not nenbers of the protected group
were treated nore favorably. There is no evidence that
Caucasi an paral egals were allowed to continually break office
rules and repeatedly fail to nmeet performance expectations
w t hout being reprinmanded.

41. Finally, Petitioner presented no evidence as to her
repl acenent. However, she admtted during the hearing that an

attorney, not another paral egal, wanted her office space.
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42. On the other hand, Respondent presented persuasive
evi dence that Petitioner had routinely violated office rules
related to attendance, l|leaving the office building during office
hours, using office equipnment for personal reasons,
i nappropriate use of conpany tine, client billing procedures,
and work productivity in general. M. Fischer fired Petitioner,
after giving her repeated warnings, that her job performance
needed to inprove and that she needed to conply with office
rul es, procedures, and policies. Petitioner presented no
per suasi ve evi dence that Respondent's reasons for discipline and
eventual termnation were a pretext for racially notivated
di scrim nation.

Raci al Har assnent

43. To show hostile work environnment, Petitioner nust
prove that: (a) she belongs to a protected group; (b) she had
been subject to unwel cone harassnent; (c) the harassnment was
based on a protected characteristic; (d) the workplace is
perneated with discrimnatory intimdation, ridicule, and insult
sufficiently severe or pervasive to alter the ternms or
condi tions of enploynent and to create an abusive working
environnment; and (e) the enployer is liable either directly or
vi cariously for the abusive environnent.

44. To satisfy the fourth el enent, an enpl oyee nust prove

that: (a) he or she subjectively perceived the conduct to be

15



abusi ve; and (b) a reasonabl e person objectively would find the

conduct at issue hostile and abusive. Harris v. Forklift

Systens, Inc. 510 U. S 17, 21-22 (1993).

45. To determ ne whet her an enpl oyee felt harassed
subj ectively, a court may | ook to see if the enpl oyee reported
the incident, quit, avoided the workplace, reacted angrily or
exhi bi ted sonme physical or psychol ogical reaction to the

environment. Daniels v. Essex Group, Inc., 937 F.2d 1264,

1272-73 (7th Cir. 1991).

46. To determ ne whether the conduct at issue objectively
is hostile or abusive, a court should |look at the totality of
the circunmstances using several factors including: (a) the
frequency of the conduct; (b) its severity; (c) whether it was
physically threatening or humliating or whether it was nerely
of fensive; and (d) whether it unreasonably interfered with the
enpl oyee's job performance. Harris, 510 U.S. at 23. These
factors taken together nust reveal conduct extreme enough to
"armount to a change in terns and conditions of enploynent."

Faragher v. City of Boca Raton, 524 U S. 775, 788 (1998).

47. Regarding an enployer's liability for hostile
environnments, the court in Faragher, 524 U S. at 807, stated as
fol | ows:

An enpl oyer is subject to vicarious

liability to a victim zed enpl oyee for an
actionabl e hostile environnent created by a

16



supervisor with inmediate (or successively
hi gher) authority over the enployee. Wen
no tangi bl e enpl oynent action is taken, a
def endi ng enpl oyer nmay raise an affirmative
defense to liability or damages, subject to
proof by a preponderance of the evidence,
see Fed. Rule Giv. Proc. 8(c). The defense
conprises two necessary elenents: (a) that
t he enpl oyer exercised reasonabl e care to
prevent and correct pronptly any sexually
har assi ng behavior, and (b) that the
plaintiff enployee unreasonably failed to

t ake advantage of any preventative or
corrective opportunities provided by the
enpl oyer or to avoid harm ot herw se.

48. Here, Petitioner, as an African-Anerican, is a nenber
of a protected group. She has shown that she was subject to at
| east one unwel conme, race-related comment. She has not shown
that M. Fischer or anyone else in the office engaged in abusive
and unpr of essi onal behavior, race-related or otherw se.

49. To the extent that Petitioner was subject to one
unwel cone race-related coment that she was a "token" or a

"quota," Petitioner has not proved that she subjectively and
objectively viewed the coment as abusive and hostile. She did
not report the coment to anyone in authority or show any

physi cal or enotional reaction. The comment arose in a break
room di scussi on and was not stated in a derogatory, nane-calling
intimdating manner meant to berate or taunt Petitioner. There

is no evidence that her job performance was materially altered

after she heard the comment.
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50. Finally, Petitioner has not shown a basis for
Respondent's liability. M. Carr was not Petitioner's
supervi sor and the nmaking of the comment did not result in a
tangi bl e enpl oynent action. Respondent had an open door anti -
discrimnation policy. Petitioner was aware that she coul d have
reported the unwel come comment to M. Fischer or Ms. Seifert.
She did not conplain to anyone in the office about the comment.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED:

That FCHR enter a final order dismissing the Petition for
Rel i ef .

DONE AND ENTERED this 23rd day of My, 2003, in

Tal | ahassee, Leon County, Florida.

SUZANNE F. HOCD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 23rd day of May, 2003.
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COPI ES FURNI SHED

Dori ne Al exander

1421 Sout hwest 27th Avenue
Apartnment No. 1807

Ccala, Florida 34474

Deni se Crawford, Agency C erk

Fl ori da Comm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Randy Fi scher, Esquire

Boehm Brown, Fischer & Harwood, P. A
Post O fice Box 4140

Ccala, Florida 34478

Ceci | Howard, General Counsel

Fl ori da Comm ssion on Hunman Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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